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VERMONT ENVI RONVENTAL BOARD
10 V. S. A, Chapter 151

RE.  South Burlington Realty Co. by Menorandum of Deci sion
Dal e A. Rochel eau, Esq. Land Use Permt Anendnent
Downs Racklin & Martin #4C0154~-5-EB
P. O Box 190
Burlington, VT 05402-0190

This decision pertains to an appeal filed with the
Environmental Board on October 24, 1988 by Meadowbook
Condom ni um Associ ation, Inc. (Meadowbrook) from Land Use
Permt Amendment #4C0154-5 issued to South Burlington Realty
Co. (SBRC) by the District #4 Environnental Conm ssion on
Septenber 19, 1988, and to a petition to revoke the permt
filed b%/ Meadowbr ook on Novenber 21, 1988 after the Execu-
tive Oficer of the Board notified Meadowbrook that its

't appeal was untinely filed.

A prehearing conference was convened on February 1,
1989 and a Prehearing Conference Report Order was issued on
February 23. At the prehearing conference the parties
agreed that the nmaterial facts regarding the procedures were
not in dispute and that they would file legal briefs on the
I ssues identified and present oral argunent to the Board.
On February 1, SBRC filed a notion to dismss the revocation
petition and on February 15 it filed a supporting menorandum

iand a brief. On February 15 Meadowbrook also filed a brief.

SBRC filed a reply brief on March 1.  On March 3,
Meadowbrook filed a request for an evidentiary hearing and
on March 10, SBRC filed a response.

The Board convened a public hearing on NMarch 8, 1989,
and heard oral argunent fromthe parties. SBRC was
represented by Dale A Rochel eau, Esq. and Meadowbr ook was
represented by Douglas K Riley, Esq. On April 5 and My 2,
1989, the Board deliberated on the appeal, the revocation
request, and the various notions of the parties. This
matter is now ready for decision. The following facts are
bas%a_olI upon representations of the parties and the docunents
on file.

. FI NDI NGS OF FACT

1. In 1974 Land Use Permt #4C0154 was issued to SBRC
aut hori zi nq_ the construction of a SO unit condom ni um
proj ect. hat permt had a construction conpletion
date of Septenber 4, 1977. In approximtely My, 1977
SBRC filed an application to extend its construction
competion date, and by Berm_t anendnment #4co0154-2,
dated May 4, 1977, the District Conm ssion granted the
extension until Septenber 4, 1979.
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In May, 1979, Meadowbrook filed a petition with the
Board to revoke SBRC's permt. The parties entered
into a stipulation in which SBRC agreed to take certain
steps in settlenent of the revocation action. The
Board incorporated this settlement into its order of
Novenber 15, 1979.

On Septenber 6, 1979, SBRC applied to the District
Comm ssion for a second extension of the construction
conpletion date to Septenber 4, 1982. At the hearing
on Septenber 28, 1979, the District Conm ssion granted
party status to Meadowbrook. No evidentiary hearing
was ever held, and no extension was granted.

As of Septenber 1979, SBRC had built and sold 39
cgndon1n|um units. No nore units have been built since
t hen.

In April, 1988, SBRC filed an application to extend its
construction conpletion date from Septenmber 4, 1979 to
Septenber 4, 1990. Neither SBRC nor the District

Comm ssion notified Meadowbrook of the application.
Meadowbr ook was not a co-applicant and SBRC di d not

I ncl ude Meadowbrook on the |ist of adjoining property
owners it filed with its application.

Having | earned of the application on its own, Meadow-
brook contacted the District #4 Coordinator by letter
dated Septenber 15, 1988, requesting a hearing and
suggesting it should be a co-applicant. The District
Comm ssion issued the amendnent on Septenber 19 w t hout
respondi ng to Meadowbrook's request for a hearing.

Meadowbr ook filed an appeal with the Board that was
received at the Board office on Cctober 24, 1988.

The common areas and facilities of the Meadowbr ook
Condom nium include the entire 1i.31-acre tract shown
on the original site plan for construction of all the
condom ni um buildings, including the 11 proposed to be
constructed for which the construction conpletion date
was extended.

The Meadowbr ook Condom ni um Associ ation consists of all
of the unit owners.

CONCLUSI ONS OF LAW

Al t hough a nunber of issues have been raised with

respect to these proceedings, the Board believes that its
decision regarding the timeliness of the appeal and the
question of co-applicancy obviates the need to address all
of the issues raised.
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First, the Board will dismss the appeal because it was
filed 35 days after the pernit was issued. The Board has no
discretion to extend the filing deadline beﬁond the 30 days
authorized by statute, regardless of when the appeal was
mai l ed. See-Re: Puppy Acres Boardi ng Kennel, Application
$2w0568-2-EB, Menorandum of Decision (Cctober 11, 1985),
affirmed, In re Puppy Acres Boardi ng Kennel, No. 85-490,

STp. Op. (VE. 1986).

Second, the Board will void the permt amendment and
remand this matter to the District Commssion for a hearing
on whet her Meadowbr ook or the individual condom ni um owners
shoul d be made co-applicant(s) to the application for
extension of the construction conpletion date by virtue of
its interest in the land that is the subject of the
application. Board Rule 10(a) requires an application to be
signed by the record owners of the tract of involved |and,
“unl ess good cause is shown to support waiver of this
requirement.” Such a determnation cannot be made w thout
an opportunity for the District Conm ssion to consider the

.ownership interests of the condom nium association. Because

the District Coordinator and the District Comm ssion failed
either to require all owners of the land to be co-applicants
or to determne after a hearing that good cause exists to
wai ve the requirenent, the existing anmendnment is void and

 has no effect.

In this revocation petition, Meadowbrook has requested
an evidentiary hearing to review all eged changes in the
project fromthe approved plans. The District Comm ssion
shoul d determine in this case whether any changes have
occurred and, if so, whether SBRC nust obtain a permt
anmendnment to authorize any such changes.
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[11. ORDER

L. The appeal of Land Use Permt #4c0154-5 i s hereby
di sm ssed.

2. Permt Amendnent #4cC0154-5 1S void. The District
Comm ssion shall convene a hearing to determ ne whether
Meadowbr ook or the individual condom nium owners should
be co-applicant(s) and to review any other issues
consistent with this decision.

3. The revocation petition is hereby dismssed wthout
prej udi ce.

1089 Dated at Montpelier, Vermont this 4th day of May,

ENVI RONVENTAL BOARD
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A and LE L,
Leonard U WIson, Chairman
Law ence H Bruce, Jr.

El i zabet h Court ney

Arthur G bb

Samuel LI oyd
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